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Texas Family Code 161.001(b)(1) and (2)

Focus is on parental conduct 

 21 different bases for parental termination, specifically 
defined 161.001(b)(1) – “the laundry list”
 Provides what must be proven
 1,489 words

 (b)(2) ...and, “that termination is in the best interest of the 
child.”
 Leaves open what to prove
 10 words

Potential Vulnerability



Definitions are all encompassing.

Tex. Fam. Code §§ 153.001 and .002: best interest is the primary 
consideration 

Tex. Fam. Code § 263.307: expansive, 20 factor list covering
child’s developmental stage, needs, capabilities, vulnerabilities, placement 
history, history of harm to child, services provided to child and results, 
whether child is fearful of home, history of harm to others in child’s home, 
whether perpetrator has been identified, family’s willingness to seek help and 
effect change, parents’ abilities and skills in providing care for child, the nature 
of the home environment, child’s exposure to dangerous environments,  social 
support systems…

Holley v. Adams, 544 S.W.2d 367 (Tex.1976): desires, needs, danger, 
parental abilities, available services, plans for child, stability, improper conduct 
of parents, any excuse for conduct…

Potential Vulnerability



The case law, in some ways, also focuses
on parental conduct over details about the child.

 “The same evidence of acts or omissions used to establish 
grounds for termination under section 161.001(1) may be 
probative in determining the best interest of the child.” 

E.g., In re J.D., 436 S.W.3d 105, 118 (Tex. App.—Houston [14th Dist.] 2014, no pet.)

 “Evidence that a child loves a parent, enjoys visits, and shows 
affection is marginally relevant” 

In re O.R.F., 417 S.W.3d 24, 39 (Tex. App.—Texarkana 2013, pet. denied)

Potential Vulnerability



Harris County Attorney’s Office in 2017:
 Total new cases filed: 1,290
 Roughly 100-120 new cases filed per month
 Average of about 500 statutory hearings per month
 Between 27 and 48 mediations per month
 Average of 110 trials per month

What’s Best vs. What’s Possible



Typical presentation mirrors the statute:

First, 161.001(b)(1): What did parent do?
 Removal facts, family service plan, drug tests, 

criminal history, parent’s stability, visitation history

Then, 161.001(b)(2)
 Where is child placed, are needs met, placement provide permanency?

Danger: we spend our time on what we have to, and let that prove the 
best interest prong.

By design & necessity, details particular to each child get lost.  

Case Presentation



Details about the children in our cases provide the 
most powerful proof.



What does the case look like from the child’s perspective?
 Who is important to the child?

 Does the child miss anyone, want to see anyone they don’t get to, enjoy 
spending time with anyone in particular?

 What is home to the child?
 Lots of moves? Few? Effect of moves?

 What was / is child’s daily routine?
 How does the child experience visits?

 Look forward to them, afraid of them, know when they’re canceled, 
behavior before, during, after?

 What has helped the child?
 Services? Teachers? Other people in child’s life?
 Who accompanies child to appointments, school, activities?

 What has most aided any progress child has experienced?
 When / where does the child seem happiest?

Child focused evidence



Dates
 All cases are stories. 

 Stories are difficult to follow without a timeline.
 Dates root the evidence, and generate new arguments
 Evidence without a date can be no evidence

 Days without months, months without years
 Conduct without a timeline is likely meaningless

Consider a chronological presentation, rather than (b)(1) then (b)(2).
 Make timeline of child’s life context for other proof
 Parental conduct can be more meaningful when linked to the child 

(birth, placement, when special needs of child arose) 
 Parental conduct may be explained when contextualized (Subsection O)

 Dates of service participation, dates of hearings, date service plan ordered, 
dates of drug tests, dates of missed drug tests, dates of visits, etc.

 Punctuate your evidence with the child’s age

Back to Basics



Rid your record of anything that obscures the evidence
 Terms of Art / Acronyms avoid, rather than provide, details

 PCSP, FBSS, UA, ICPC, Legal Risk, RTB, “Child has special needs,”
“Child has bonded,” ECI, etc. 

 Identify the witness
 Everyone except the appellate court will know who your witness is
 Identify position, relation to case, where knowledge comes from

 Leading
 Can speed up presentation, but replaces testimony

 Objections
 Wait for a ruling, allow the witness to answer

 Judicial Notice vs. Evidence
 A trial court may take judicial notice of its own records in matters that are 

generally known, easily proven, and not reasonably disputed, but may not 
take judicial notice of truth of allegations in its records.

See, e.g., In re J.E.H., 384 S.W.3d 864, 870 (Tex. App.—San Antonio 2012, no pet.)

Back to Basics



Educating your client

 What does your client know about what is or is not evidence?
 “Vocabulary” of a CPS case vs. making a clean record.
 What does judge “know” vs. what may judge consider at trial.
 “In order for testimony from a prior hearing or trial to be considered in 

a subsequent proceeding, the transcript of that testimony must be 
properly authenticated and entered into evidence.” 

In re J.J.F.R., 04-15-00751-CV, 2016 WL 3944823, at *3 (Tex. App.—San 
Antonio July 20, 2016, no pet.).

 Documents filed are not evidence, unless admitted at trial.
 Clerk’s record vs. Reporter’s record.

Back to Basics



Statutorily Required Reports and Hearings

 Status and Permanency Hearings (Tex. Fam. Code §§ 263.202, 263.306)
 Require findings re: missing adults/relatives, placement concerns, any plans 

or services necessary to meet child’s needs, including medical, educational 
or special needs, and child’s expressed desires, among others.

 Permanency Progress Report (Tex. Fam. Code § 263.303)
 Department required to file in advance of each Permanency Hearing
 Must contain information necessary for Permanency Hearing

 Visitation Plan (Tex. Fam. Code § 263.107)
 Department required to file in advance of the Status Hearing (§ 263.201)
 Court to make findings re. necessity of visitation and what parents must to 

do obtain it if visits are not in child’s best interest

 Department’s Removal Affidavit (Tex. Fam. Code § 262.101, .105)
 Child Caregiver Resources Form (Tex. Fam. Code § 262.1095)
 The Family Service Plan (Tex. Fam. Code § 263.102) 

Ready Sources of Evidence
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